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DEVELOPING THE ROLE OF LAW IN SOCIAL CHANGE:
PAST ENDEAVORS AND FUTURE OPPORTUNITIES IN
LATIN AMERICA AND THE CARIBBEAN*

ABELARDO LOPEZ VALDEZ**

Long ago, a man walked in the countryside and His
disciples followed Him. The disciples were hungry, so when they
saw stalks of wheat in the fields, they cut the wheat. Since it was
the Sabbath, the law prohibited such work. It was said to Him:
Why do your disciples cut wheat on the Sabbath? And He
answered: Because man was not made for the Law, man was not
made for the Sabbath, but the law for man, and the Sabbath
for man. Before the law, there is man and the challenge for
government is to put law at the service of man - and man
above all."' **#
I.

INTRODUCTION

Why should any assistance be provided to develop the role of law in
social change in Latin America and the Caribbean when only scarce resources are available to assist people who daily face life without food,
shelter, dignity, or opportunity? After all, has not the law traditionally
protected the privileged and the status quo? Would not resources be better
used if directed towards institutions more directly involved with the
problems of agricultural and industrial production and of education and
social services?
*The author is presently serving as General Counsel of the Inter-American
Foundation, a U. S. Government corporation chartered by the U.S. Congress in
1969 to provide social development assistance in Latin America and the Caribbean.
However, the views presented in this article are solely those of the author and do
not necessarily represent the views or policies of the Inter-American Foundation.
* *The Hague Academy of International Law; J.D., Baylor Law School; LL.M.,
Harvard Law School; Member of the Bars of Texas and the District of Columbia.
***Jos6 Antonio Viera-Gallo (former Undersecretary, Ministry of Justice of the
Republic of Chile) in the "Legal System and Socialism", 1972 Wise. L. R. 754.
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These questions have often been posed when U.S. Government development assistance agencies and private foundations have endeavored to
provide assistance to law reform projects in developing countries. Because
the answers offered and the results of past assistance to such projects in
Latin America have not been entirely satisfactory, 1 it is incumbent upon
the proponent of future aid for such projects to provide greater insight
into the issues involved and a more rational justification than has been
articulated in past years.
The purpose of this essay, therefore, is to attempt to formulate a
rationale for providing future assistance to law projects in Latin America
and the Caribbean and, by reflecting on past endeavors in these developing regions, to speculate about the kinds of law reform efforts which
merit development assistance in the future.
II.

A RATIONALE FOR ASSISTING THE DEVELOPMENT
OF THE ROLE OF LAW IN SOCIAL CHANGE

The rationale advanced by this essay for assisting the development
of the role of law in social change is two-pronged: (A) There is little
knowledge about that role, and such knowledge is necessary in order to
develop the role of law as a positive force in social change; and (B)
there is unequal access for the poor, by far the majority of the population of Latin America and the Caribbean, to the legal system, and this
unequal access is an obstacle to social change.
A.

The Lack of Knowledge about the Role of Law in Social Change

Lawrence Friedman, a prominent legal scholar, recently observed:
.[Llegal systems are clearly a part of political, social and economic
development, just as are educational systems and other areas of culture.
No major social change occurs or is put into effect in a society which is
not reflected in some kind of change in its laws. Legal institutions are
responsive to social change; moreover, they have a definite role, rather
poorly understood, as instruments that set off, monitor, or otherwise
regulate the fact or pace of social change. Many basic questions of the
relationship of law to social change are completely neglected." 2
As noted above, law or legal institutions are intimately involved in
the social change or development process. True, there is debate about
whether law leads or follows social change and about the precise relation-
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ship between law and social change. Nevertheless, whether law follows or
leads change, there is a need to better understand this important relationship. Even if we were to assume that law follows change, would not law
be vital to maintaining, directing and interpreting that change in a positive manner? The present state of knowledge cannot deny nor affirm the
role of law in social change. Research is needed to determine the degree
to which that role affects change and how it can be developed to achieve
positive, just, and humane progress.3
Professor Friedman's statement fairly describes the state of present
knowledge about the role law plays in the process of social change or
development. It accurately reflects the situation in the United States, where
4
there has been a recent upsurge of interest in this subject, and even more
5
so in the developing countries of Latin America and the Caribbean. A
primary reason for this lack of knowledge is that "[T]here has been
relatively little attention by either legal scholars, sociologists, or political
scientists to the relations between law and the socio-political situation, the
role of law in the development process, and the impact that development
and national modernization, in turn, have on law." 6 And while development economists generally concede that development requires some legal
framework, which usually means a minimal provision of law and order,
they usually drop the issue at that and add little to the knowledge about
7
the role law plays in development.
Yet the need for research and study about the role of law in social
change in Latin America and the Caribbean has been virtually ignored
by scholars in the United States and the organizations providing development assistance in those parts of the developing world.
Questions such as these remain unanswered: Do the types of legal
systems and institutions that exist in Latin America and Caribbean
societies help or hinder those societies in their development? How does
law affect their rate of economic growth? Why and how do the traditional
social and political forms - and the legal and constitutional frameworks
that help give them legitimacy - hang on so tenaciously in Latin
8
America, even after 150 years of existence as independent nations? What
results when they import laws from more developed countries? How does
"social engineering" through regulatory laws affect social change? How
can law, lawyers, and legal institutions in those societies be more responsive to the needs of that great majority of their population which have
little or no access to or representation before the legal system, the legislative process, and the institutions which administer justice?
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These questions are important, worthy of study by scholars, and need
to be answered if development or social change is to concern itself with
the quality of life, and not just its quantity; with equal justice, as well as
economic growth.
For the most part, U.S. development assistance organizations, private
and governmental, have not supported research and study of these important questions.9 Rather, they have concentrated almost exclusively on
the reform of legal education. Their thesis for supporting such reform as
the best means of developing the role of law in social change, however,
has been found unsound; and it is now being realized that other avenues
must be found in order to develop the role of law in social change in a
positive manner. 10
B.

The Quest for Equal Justice: The Problem of Unequal Access to
and Representation before the Legal System

A fundamental problem in the process of social change is dualism
in the law, practiced purposefully by the ruling class in a society or
resulting from unequal access to and representation before the legal system.
Unequal access to and representation before the legislative forums which
make the law, the tribunals which interpret the law and the bureaucracies
which administer or implement the law is a serious obstacle to social
change in Latin America and the Caribbean. Inherent in this problem
are cultural, political, economic and sociological factors. Therefore, solutions for the problem must consider all of these factors and treat them
concurrently. The strict legalistic approach cannot hope to resolve it.
Representative of the obstacles which unequal access and representa.
tion pose for social change is the experience had with the implementation,
or lack thereof, of agrarian reform laws in Latin America. 1 Because the
people who were to be beneficiaries of such reform did not have representation before the legislatures which drafted the laws, a myriad of
complex technicalities were added to those laws in the legislative process.
Those technicalities make it virtually impossible to realize the intent of
the legislation because their complexity requires expert counsel to satisfy
them and, even then, the process can be drawn out for years. Many of
these land reform laws provide that private initiative must be taken to
initiate action to obtain land under their provisions. Needless to say, such
action is often not taken because ctizens do not know how to process a
petition or application for land entitlement. Thus, the land reform laws

ROLE OF LAW IN SOCIAL CHANGE

in many instances really take back with one hand what is given with
the other. Given the importance of land reform and social change in
Latin America and the Caribbean, it is fairly easy to comprehend the
tremendous obstacle which is posed by poor people's unequal access or
representation before the forums which formulate the laws, and the
12
courts or bureaucracies which interpret and implement those laws.
Land reform, of course, is only an example of social reform legislation which has been frustrated because of unequal access and representation. An impressive body of social welfare, anti-discrimination and regulatory legislation already exists in the statute books of Latin American
and Caribbean countries. Unfortunately, much of it, as in the case of
land reform legislation, has not been effective. 13 Reasons for this include
fatal defects in the legislation itself, ineffective enforcement, and unrealistic assumptions about the resources at the disposal of private parties to
facilitate effective enforcement of the legislation. Some of the legislation
was never meant to be implemented and only served as a political statement of government's intention, never intended and never expected to
function. Other legislation is not amenable to private enforcement or to
private action in court to compel administrative action from government
functionaries entrusted with its enforcement. Yet other legislation embodies
private remedies or requires legal action to compel public enforcement.
Even where private enforcement or compulsion of public enforcement is
not possible, more effective legal representation to the intended beneficiaries may prevent the legislation from being crippled by successful
court challenges by adversely-affected commercial interests and upper
14
income groups.
The unavailability of class actions, limited standing to sue and
the absence in some jurisdictions of the concept of precedent make
enforcement of previously ineffective social welfare and regulatory legislation difficult to achieve through litigation. However, a significant
impact can be achieved through the cumulative weight of individual cases,
particularly in encouraging voluntary compliance by the parties adversely
affected and by the government bureaucracy. Presentation of legal issues
in appropriate public forums may also help to consolidate public opinion
with regard to particular issues and bring pressure to bear on government or the bureaucracy for corrective action or reform.
In addition to lack of resources for legal action to correct injustice,
lack of knowledge on the part of the community about law and the
availability of legal remedies and services is a critical problem.15
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Communication of the law already on the books and that under consideration for promulgation is also needed to overcome the problem of
unequal access and communication. It is said that "knowledge is power."
No statement is more true than when it relates to law and the legal
system. Those who can afford it are willing to pay very well to obtain
legal knowledge which affects their economic activities. The poor also
need knowledge to overcome their legal and economic problems and to
defend themselves from unfair actions by the government or the ruling
class, but cannot afford to pay for it. This problem has to be addressed
if development is to be just, humane and progressive.
The resources to overcome the problem of unequal access to and
representation before the legal system are not easy to come by and they
require assistance to develop in various ways. Students concerned about
these problems and willing to participate in finding solutions to them
need to be assisted and encouraged to obtain a legal education. Law
schools need to provide training that treats the legal problems of the
poor, in addition to those of thV corporations which carry on major
economic activities. The legal profession must respond to the problems
of the poor in creative and dynamic ways and governments must be
encouraged to allocate resources for programs that will alleviate the
problem of unequal access and representation among its citizens.16 These
resources are not obtained overnight. It may take years and even decades
to make substantial gain in the quest for justice. But a beginning has
to be made. Seeds need to be planted and their crops cultivated before
their fruits can be harvested. Law, lawyers and the legal system cannot
overcome, alone, the economic problems of the poor, but they can help
to assure that the efforts to achieve economic progress will be characterized by distributive justice, equal access to and representation before
the legal system, and ultimately to a more equitable distribution of the
fruits of social change or development.
III.

PAST ENDEAVORS IN LATIN AMERICA

Past U.S. development assistance to law and development projects
in Latin America has been concentrated almost exclusively on legal
education reform. 17 Influenced by the core conception of modern law,
which argues that development requires institutionalization of social
control through law and that lawyers in developing countries must redefine
their formalistic and traditional concepts of law and its function,18 the
organizations providing this assistance determined that legal education
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reform would lead to reform of the entire legal system. During the early
years of the Alliance of Progress, these organizations concluded that the
Latin American lawyer was not equipped for his role in social change
and development activities because he suffered from an inferior education, which emphasized the traditional, formalistic concept of law. 19
Accordingly, these organizations provided substantial assistance to
legal education reform in Latin America during the past decade. 20 Their
hope was that "lawyers trained as problemsolvers would be likely to ask
searching questions about underlying social maladies and thus to formulate
solutions which would be more 'developmental' and more responsive to
popular desires." 21 Knowing first-hand the vital role which the law and
lawyers had played in social change in the United States, 22 these organizations reasoned that the development of well-trained lawyers would lead
to similar results in the developing countries of Latin America.
Among the leading proponents for such assistance were Agency for
International Development (AID) lawyers in Latin American field offices
and the Ford Foundation. A Ford Foundation official describes the
rationale for advocating assistance to law and development projects during
the last decade as follows:
It is safe to say that in the 60's the Foundation, the ILC and
lawyers-waffled from
many international organizations -and
some general objective to advance human welfare to the idea that
law somehow contributes importantly to development, and hence to
the advance of human welfare. Thus, drawn to the legal sector, it
seemed but a small and relatively secure step to a rationale focusing on the idea that lawyers were central figures in the functioning of law in a developmental context, and hence to an institutional extrapolation of that rationale, and the idea that the way to
get at lawyers was through legal education. From here another apparently small step led to an operational program, focused on the
reform of legal education and the modernization of law schools, and
to a more specific concern with the Socratic or active teaching method
and the use of case analyses teaching materials. Rather awkwardly
garbed in this rationale, and in the not insubstantial amount of
self-glorification it entails, the Foundation and others joined in a
frontal assault on the doctrinal -and black letter tradition of Latin
legal education. In the technical assistance tradition of the 60's,
our work in the legal sector relied heavily on visiting professors, or
rather extensive training in the U.S. schools, and-through teach-
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ing materials, professional counsel, and fellowship experience - a
23
heavy infusion of American legal realism.
The U.S. assistance to legal education reform was based on conclusions that legal education in Latin America was "antiquated" and not
relevant to the needs of the lawyer seeking to service the developing
economic systems of Latin America. It was assumed that "market economies require an autonomous legal system creating and guaranteeing
private rights, through the promulgation of general rules, and that market
growth was impossible without the development of such a legal system." 24 The lawyer was seen as "serving and developing a commercial
legal structure which would encourage additional capital infusion, accommodate new enterprise, and introduce public concerns into the market
25
process."
While some lip service was given to individual rights and fairness
in state action, very little emphasis seems to have been placed on the
legal problems of the poor in the areas of credit, housing, land reform
(both urban and rural), civil liberties, access to courts and the legislative
process or employment rights. The law schools which received the U.S.
assistance did not reform their curriculum even modestly to offer substantive courses relating to these problems. 26 Rather, the emphasis in
reform was placed on introducing the Socratic or active method of teaching and case studies; improving library facilities; developing teaching
materials; providing scholarships for law studies in the U.S. by law
faculty and graduate students and technical assistance in the form of
27
visiting U.S. law professors.
The empirical results of this investment in legal education reform
have not been measured but, by the end of the decade of the reform
effort, a strong note of disillusionment was being sounded by those assisting the reform movement. David Trubek, an active participant in U.S.
efforts to improve legal education in Latin America, and, particularly
Brazil, voices this disillusionment in a recent essay:
Recent developments in legal education similarly mock our
predictions. It is possible to detect a growing emphasis on instrumental thought in Brazil. But there is some reason to believe that
this has taken the form of authoritarian instrumentalism, and has
functioned more to resolve previous tensions between the legal
profession and the state than to generate new ones. Thus in the final
analysis, liberally motivated efforts to assist educational reforms
28
have actually aided in the consolidation of the authoritarian regime.
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And a Ford Foundation official similarly concludes:
In retrospect, this endeavor in Brazil, Chile, Peru and Colombia
had a varying and occasionally substantial impact on the civil law
and doctrinal tradition of legal education in Latin America. As the
various law programs matured into the decade, however, and the
programmatic objectives were partially 'realized', concern with the
merit of the objectives ripened. It became increasingly apparent that
the Latin situation was very different from the U.S., not only culturally - and hence legally - but also in terms of the respective
Common Law-Civil Law traditions, the doctrinal-'realist' approaches
to the law, the full-time-part-time tradition of teaching the law, the
role - or absence - of research in the law schools, etc. And it
became increasingly obvious that the apparent 'neutrality' of the
focus on methodology was illusory, and at least partially purblind
to the ideological and value context of the law, and probably to the
role of law and lawyers in Latin America. Like the broader 'development' approach of which law and development was one manifestation, the gaps in the 'modernization of legal education' rationale
were exposed by the realities of the 60s.29

Why did assistance to legal education reform in Latin America fail
to achieve meaningful results? One might begin to find the reasons for
failure by initially observing that the U.S. legal education model (the
Socratic or active method), which was exported to accomplish reform
in Latin America, was flawed. 30 That model has been attacked as
"... A highly sophisticated form of mind control that trades off breadth
of vision and factual inquiry for freedom to roam in an intellectual
' 31
cage."
Secondly, the theory that teaching methodology, alone, could bring
about reform in legal education and in the legal systems of Latin America
appears almost naive and without any rational basis. Teaching methodology alone cannot make legal education or law more relevant to social
change or development. The law schools must treat the problems of
development and social change in their curriculums and do research
relating to those problems, if they are to make a contribution to that
process. Only if there is reform in the content of legal education can
methodology, if truly effective, contribute to the teaching and learning
process. 32 Teaching irrelevant law with the best techniques can only
obtain absurd results.
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Thirdly, it does not appear that those providing assistance to legal
education reform took into account, as an important factor, the socioeconomic background, the values and aspirations of the law students and
teachers which were to receive the benefit of reformed legal education.
Were these the type of students and teachers that in their future professional careers would be concerned with the legal problems of those living in
"barrios" and "favelas"? Were they concerned about campesinos 'living in
rural poverty? Were they the type of students that had even a marginal
concern about the public interest?
It has been recently observed that "...
A legal education responsive
to the reform proposals will not determine what social values or attitudes
the law graduates will bring to their careers and clients. The improved
skills in and perception about law may serve the cause and increase the
effectiveness of both the lawyer committed to socio-economic change and
the lawyer determined to yield no phase of established privilege. In this
sense the socio-political character of the profession may be as significant
as the character of legal education in determining the lawyer's impact
upon Brazil's development." 3 Thus, it would seem logical that those
supporting the reform movement should have taken note of this before
launching their campaign. The reform might have been more successful,
if they had done so.
Finally, the supporters of the reform effort appear to have taken
little notice of the wide differences between the common law system of
the United States and civil law systems of Latin America, 34 the different
approaches to the law by lawyers, judges and educators of the two systems,
the comparatively little opportunity for law reform through "landmark
litigation" in a civil law system, and the differences between their culture
and values and those of the society they were assisting. All of these factors
are reflected to one degree or another in a legal system and its legal
education. Thus, even a "perfect" U.S. legal education model would probably have experienced difficulties, if not failure, in taking hold in most
Latin American law schools.
The unthappy experiences of past U.S. assistance to legal education in
Latin America should serve as an important lesson for future assistance
efforts. The facts of the situation must be studied closely before prescribing
models for reform, in legal education as well as other law reform activities.
Our models should be examined critically before we export them to developing countries. They may not be as suitable as we think for reform or
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development efforts in countries whose legal system and culture are
different from our own. And, in the final analysis, they may do more
harm than good.
IV.

FUTURE OPPORTUNITIES IN LATIN AMERICA
AND THE CARIBBEAN

Recent assistance efforts for law and legal education reform in Latin
America and the Caribbean have been directed towards clinical legal
education, legal assistance to the poor, and substantive curricula reform.
The need for empirical research to better understand the role of law in
social change is being recognized. The concept of the public interest law
firm is also receiving some attention, particularly in Latin America. The
International Legal Center,35 Ford Foundation 36 and the Inter-American
Foundation 37 have given financial support to projects in these areas in
Latin America and the Caribbean. At the same time, technical and financial assistance involving the exportation of U.S. legal education methodology and philosophy have begun to fall out of favor because of their
relative lack of success to achieve legal education and law reform and
their failure to focus legal education objectives on social change issues in
Latin America. 38 The present trends in the continuing effort to develop
the role of law in social change suggest that there are opportunities to
assist that development in the future in both Latin America and the
Caribbean.
A.

Multi-disciplinaryResearch on the Role of Law in Social Change

One key area of activity which merits assistance is multi-disciplinary
research on the role of law in social change. This type of research can best
evaluate in a holistic manner the interaction of law reform projects with
the legal system, the legal profession, and the community which they aim
to serve. 39 As I have stated earlier, the problem of unequal access to and
representation before the legal system involves cultural, political, economic
and sociological variables. It follows that the study of efforts to resolve
this problem must consider these variables. Also, because there are few
lawyers trained in multi-disciplinary research, it is necessary to combine
researchers of various disciplines with research ability in law, economics,
sociology and political science in order to perform this type of research.
Multi-disciplinary research to study the role of law in social change
does not have to be research in the abstract. It can be focused to study the
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results of a particular law reform project, be it a legal aid project or a
public interest law firm, which interacts with all of the above-mentioned
factors, the legal institutions, and the community it serves.
One of the few endeavors to research the role of law in social change
with this methodology is the evaluation study of the first legal aid clinic
established in Jamaica. 40 The study was designed and is being conducted
by Barry Chevannes, a social anthropologist, and Edward Laing, a legal
scholar, and is being supported by the Inter-American Foundation. 41 The
study will evaluate the effectiveness of the Clinic's interaction with legal
institutions, the legal profession, legal education, the judiciary and the
Jamaican community over a two-year period of time. This study will
assess the operational effectiveness of the Clinic in this context, and will
examine the attitudes of those providing legal services to the poor in
Jamaica and of the recipients who receive such legal services. Among
other things, the study will examine state and private legal services provided to the poor in Jamaica, the geography and demography of Kingston, legal education, judges, the make-up of juries, the bar associations,
tribunals and judicial administration. Additionally, the study will involve
research into the relationship of the Clinic's operation to law reform in
such areas as child rearing and maintenance, land tenure disputes, landlord/tenant problems, administration of criminal justice, and industrial
relations.
The end objective of the evaluation study is to assess the impact of
KLAC on the law, legal system, provision of legal services and Jamaican
society; and to determine how the 'Clinic stimulates other agencies in the
process of achieving social justice. In this process, the study will also
identify areas for reform of the law and legal services in Jamaica, and
assess the impact of the Clinic on Caribbean societies.
The study will stress a multi-disciplinary methodology and close
collaboration between the lawyer and the anthropologist in all aspects of
the study. The methodology will include library and empirical research,
field interviews and observation, collection of statistics and other data,
and questionnaires.
It is hoped that multi-disciplinary study of other law reform projects
in Latin America and the Caribbean will make a substantial contribution
to determining the role of law in social change in those societies. There
are many other areas where multi-disciplinary research on the role of
law in social change is needed. To name a few, I would suggest study
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of recent legislation creating new types of industrial and agricultural
enterprises, such as the industrial community in Peru42 and the empresas
comunitarias42a in several Latin American countries, and the effectiveness
of these juridical entities in promoting social change in industry and
agriculture. The concept of social property, which is being developed in
Peru, 42b and the institutions which will be created by such legislation, is
another important area for multi-disciplinary research in law. Also deserving consideration for multi-disciplinary research are the public development corporation and the private multi-national corporation, both of
which affect the planning and administration of development. Little
systematic knowledge is known concerning their current and potential
impact upon the societies and legal systems of developing countries. Research about these organizations could be applied in educating lawyers
and public administrators to better deal with them, and would increase
43
the knowledge about the role law plays in the process of social change.
The rapid developments which are occurring as a result of efforts by
some Latin Americans and Caribbeans and their governments to overcome
the problems of underdevelopment through social engineering, requires
that greater emphasis be placed on supporting multi-disciplinary research
on the role of law in social change, and that such support should be
given in a timely manner before events overtake its utility.
B.

Developing the Research Capacity of Latin American and Caribbean
Scholars

In assisting research efforts on the role of law in social change,
priority should be given to developing the capability of Latin American
and Caribbean scholars to do such research. Past assistance efforts in
Latin America have stressed the participation of U.S. scholars, almost to
the exclusion of Latin American scholars.4 3a The rationale for such assistance is that local scholars would be more sensitive to culture, sociological,
economic and political contexts within which the role of law in social
change is to be studied and thus would contribute to more objective research. 44 Additionally, research by Latin American and Caribbean scholars
may be considered more objective than that of foreign scholars by those
who are to act on the basis of lessons learned from that research, and
dissemination locally of those lessons might be more effectively accomplished. Finally, research done by local scholars may have a greater influence than that of foreign scholars on stimulating further research by
other Latin American and Caribbean scholars of various disciplines.
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Giving priority to assistance for Latin American and Caribbean
scholars to study the role of law in social change in their societies, does
not mean that scholars from the United States, or other developed countries, cannot contribute to this learning process. Participation by these
scholars can enrich the knowledge gained from such research and can
help to advance the state of knowledge about the role of law in social
change in the developed world. What is needed is a better balance in the
assistance program to assure increased participation by scholars in Latin
America and the Caribbean.
C. CurriculumReform in the Law Schools
Some law schools in Latin America appear to be moving slowly away
from value-neutral teaching methodology to substantive reform in the
content of their curricula. Attempts are being made to reintegrate the
social sciences into the law school curriculum and to focus on relevant
development problems. One example of these efforts is the Master's
Program of the Catholic University of Rio de Janeiro. 4 5 Begun in 1972,
the Program is annually producing fifteen law professors trained in a
multi-disciplinary approach to the law and legal education. The students,
selected from several law schools in Brazil, will be returning to teach at
their respective schools. It is hoped that their preparation in the Master's
Program will help them to initiate substantive curriculum reform in their
schools. If they succeed, they will be bringing the law one step closer to
coping with the real problems of development and social change. In order
for legal education and lawyers in Latin America to reverse the trend
whereby they have become increasingly isolated from the process of
development, they must be willing to confront the challenge of those
real problems.
The program has also begun a movement towards reintegrating the
social sciences into the law school curriculum.46 The faculty of the program
is drawn from the social science faculties of the Catholic University, in
addition to the law faculty. This salutary advance may stimulate multidisciplinary research by social science and law faculties and could contribute to a better understanding of the role of law in social change and
development. This type of curriculum reform may be worthy of support
in the future.
The development of courses in law schools on "law and poverty,"
which would be offered in a meaningful way, should also be encouraged.
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The objective of such courses should be to investigate the relationship
between law and poverty, to develop ways in which law can contribute
to the solution of the poverty problem, and to sensitize law students to
the legal problems of the poor. In order to achieve positive results, sueb
courses must have the commitment of the law faculty and not be offered
as a "frill."

D.

Legal Aid and Clinical Education

1. Rationale and Limitations: Effective legal services to the poor
are considered essential to the proper functioning and integrity of the legal
system. "One of the assumptions upon which western legal systems are
structured is that all systems have equal access to information about the
legal system's functioning and to expert professional advice and service.
To the extent that access is not equal, the system's integrity is compromised and the system fails to perform effectively the dispute settling,
social ordering and central functions assigned to it. Legal service programs
are intended to ameliorate the problem of unequal access among the
47
poor."
Legal services programs to the poor can contribute to social change
or development in several ways. A legal services program, with adequate
resources to become national in scope, may help to develop an effective
national system and a national political culture. Such a program can contribute significantly to the effective penetration 8 of national legal norms,
and such penetration may foster economic development by eliminating
such traditional restraints as restrictions on the alienation of land and on
credit availability. Secondly, a legal services program may help implementation of social welfare and regulatory legislation of which the poor are
primary beneficiaries, and thereby contribute to more effective enforcement of agrarian reform laws, protective labor legislation, rent and price
control legislation, and pension laws. Thus, a legal services program has
the potential to make a considerable impact on the enforcement of existing
48
law, as well as on the making of new law. a
A third linkage between legal services programs and development
objectives is making the government more accountable. If there is judicial
review of executive action, it can be an important limiting factor on
arbitrary power, especially in those developing nations in which legislative
institutions have atrophied. Fourthly, a legal services program can increase
popular participation by educating the community to the functioning of
the legal system and to substantive legal rules. This education process may
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lead to a continuing use of the legal system and other institutions of the
national political authority, including non-legal facilities. Finally, a legal
services program may help strengthen the legal profession by contributing
to a potential improvement in the quality of professional service and in
49
maintaining high standards of ethical conduct.
Legal services programs, which incorporate a clinical legal education
component, may contribute to the general improvement of legal education
and to incremental improvement in the quality of professional service by
producing graduates more familiar with the practical aspects of law
practice, and less inclined to adopt the casual ethical attitudes of certain
segments of the legal profession. These type programs can also help to
sensitize law students to the legal problems of the poor and may influence
the -aw schools to treat those problems in their curriculums and in research done by their students and faculty.
While having the potential for making an important contribution to
social change or development, legal aid programs can also have negative
effects. Legal aid programs can become just a "band-aid" approach to
the legal problems of the poor, if programs are not truly responsive,
research and reform conscious, and they do not successfully present and
promote reform proposals to the legal profession, legal educators, and
most importantly, governments, which are the only institutions capable of
providing adequate resources for the extensive programs of legal aid that
need to be developed and having authority to act on law reform proposals.
Legal aid programs can result in increasing the burden of overloaded
court systems and adding to antagonisms between the poor and the rich.
Thus, careful study of legal aid project objectives is a must before support
0
is provided for their development.5
In addition to these factors, it must be kept in mind that legal aid
is a sensitive activity with political overtones. Foreign assistance organizations must be cognizant of this in assisting legal aid projects in Latin
America and the Caribbean. Technical assistance which includes foreign
advisers and imposition of foreign legal aid models may lead to a charge
of cultural and political imperialism. In order to maintain their independence and gain credibility, legal aid projects in Latin America and
the Caribbean should definitely not obtain their funding exclusively from
foreign sources. Potential short and long-term local funding and capable
local personnel should be prime considerations in providing foreign
assistance to such projects. Whenever possible the support of the legal
profession should be enlisted in such projects. Finally, efforts should be
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made to insure that the community has a voice in the type of services
that are to be provided and in the direction of resources.
2. Recent Developments in Latin America and the Caribbean:
Projects providing legal services to the poor have attracted recent attention
in Latin America and the Caribbean. While legal aid facilities in the two
regions have existed for some time, they have had inadequate resources
to meet the needs of that segment of the population which has almost no
access to lawyers and the legal system. 51 Recent legal aid projects have
demonstrated the need to revitalize existing facilities and to create dynamic
new legal aid programs.
a.

Latin America

While a handful of legal aid programs of one type or another have
existed in Latin America for a number of years, their services have been
limited to representation of indigent defendants in certain classes of
serious criminal offenses and very minor civil matters. In several Latin
American countries the organized bar has usually been one of the sponsors
of legal aid programs, providing support primarily through requirements
that new members of or candidates for the bar must serve a brief period
of time in such programs. However, adequate financial assistance to increase the effectiveness and creativity of legal services programs has
generally been lacking. These observations of the Chilean Bar Legal
Services Program are characteristic of most current legal aid programs in
Latin America: "Insufficient economic resources; internal disorganization
and lack of creativity and dynamism; non-existence of a real teaching
program ... ; absence of studies and pieces of research that can serve
as the basis for internal restructuring; substantive changes in the laws
that most affect the poor and modifications in jurisprudential criteria;
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lack of direct controls over the work of lawyers and students."
One of the most successful legal aid projects in Latin America is the
recently established Legal Services Center of the Catholic University of
Chile. The project is operated by law students and members of the law
school faculty. 53 One of its objectives is to educate the community on its
legal rights and obligations by producing a publication providing information to the layman on his legal rights and a television program which
discusses selected legal problems of the poor. This type of effort addresses
a common problem in developing countries, the ignorance of the poor
about their legal rights and obligations and the means available to them
for resolving disputes and redressing grievances. 54 This ignorance must be
removed if the community is to make appropriate demands on the legal

LAWYER OF THE AMERICAS

system. Lawyers, courts and bureaucracies do not, as a rule, seek cases
or grievances to redress. Rather, those cases and grievances must be presented to them for consideration and resolution. A necessary ingredient
for submitting those cases to the appropriate forum is a basic knowledge
of the legal system on the part of the community.
Another necessary ingredient in this process is finding lawyers willing
to give effective representation before that forum. The Catholic University
is making lawyers available to the poor of Santiago through a clinical
education-legal aid project. The clinic is operated by the law faculty of
the Catholic University and enjoys the participation of some 50 law
students. The clinic handles cases ranging from divorces to labor negotiations for a union of domestic helpers. The students, supervised by faculty,
make frequent visits to the campamentos of Santiago where they interview
and advise clients, in addition to seeing clients at the clinic offices on the
University's campus.
The Catholic University's legal assistance center has recognized that
legal problems of the poor are so broad that it can address them more
adequately by representing citizens with similar legal problems on a class
basis. Thus, the center has signed agreements with "poblaciones," camps,
labor unions and the public jail for providing free legal counseling and
representation for all members of the respective organization and their
families. It has found that "it is not sufficient to simply offer greatly
needed assistance . . . but that without a program designed to motivate
the poor to demand, as a right, the needed services . . . they simply will
not take advantage of the most desperately needed assistance. ' 55 Past
disappointments with the legal system or lawyers and outright distrust of
both may be part of the reason for this situation.
The Director of Catholic University's Legal Services Center, Luis
Bates, 56 has taken a leadership role in promoting the establishment of this
type clinic in Latin America. In March, 1973, he hosted, with the support
of the International Legal Center, a conference on legal aid, which was
attended by law school deans and professors of law from most of the
Latin American countries. The favorable response to the conference indicates a widespread interest in clinical education and legal aid in Latin
57
America.
b.

The Caribbean

The Caribbean, 58 often bypassed by development assistance organizations during the past decade,5 9 has recently experienced a growing concern
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for the legal problems of the poor. This concern has led to the recent
establishment of the Kingston Legal Aid Clinic in Jamaica. The Clinic
was established in 1972 with modest financial support from the Government of Jamaica and the Jamaican Bar Association. This Clinic presently
has three full-time lawyers and several law students from the recently
established law school of the University of the West Indies. 60 The participation of the law students is an important aspect of the project, for the
potential impact it can have on legal education at this fledgling law schoAl
and for sensitizing these future lawyers to the legal problems of the poor.
The Clinic has begun a three-year expansion program which will double
its initial capacity for serving the poor of Kingston. 61 The initial success
of the Kingston Clinic has led to the establishment of another clinic in
Montego Bay. Recently, the Kingston Clinic staff has assisted the establishment of another clinic in Georgetown, Guyana. 62 This is another
indication of the impact which the pioneering work of the Kingston Clinic
is already making in the Commonwealth Caribbean.
In Jamaica, and in Trinidad and Tobago, the governments have established an office for law reform to study the legal systems and make
recommendations for amending existing legislation and enacting new
legislation where needed. 63 One of the objectives of the Kingston Clinic
is to do research in the area of law reform, based upon its day-to-day
experiences with legal problems of the poor, and to present law reform
proposals to this office. 64 Since the office for law reform has very modest
means to perform its function, the Clinic will provide a great benefit and
valuable input to reforms by the government that will make the law more
responsive to poor people's needs in Jamaica. Similar cooperation between
legal aid clinics and government law reform efforts may be possible in
other Caribbean countries.
A growing interest in legal aid is similarly perceived in other Caribbean countries. This has prompted the Organization of Commonwealth
Caribbean Bar Associations to propose a project to the Inter-American
Foundation to study the feasibility of and to promote the establishment of
legal aid facilities throughout the Commonwealth Caribbean. 6" In April,
1974, the Foundation approved a grant to the organization, which has
been in existence for five years and is the only regional bar group in the
66
Caribbean, for this regional project.
The beginning of an era of independence for the Commonwealth
Caribbean countries is a propitious time to assist their legal systems to
consider and respond to the needs of their people. Long dominated by a
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foreign sovereign which imposed its own laws and judiciary, the Commonwealth Caribbean countries are entering an era of potentially profound
change. Helping that process of change to consider the values, customs,
and needs of their society would make an important contribution to the
process of development.
E.

Public Interest Law

Positive social change through law involves more than the delivery
of legal services to the poor so that they may resolve domestic relations
problems, personal injury claims, or even landlord-tenant problems. These
are important enough to the individuals concerned, but law reform efforts
to promote social change will require tackling issues of broad socioeconomic impact, and which may affect the interests of more than one
social class or interest groups. These may involve, for example, such
critical issues as environmental protection, the working conditions of
laborers in the industrial sector, the delivery of social services relating to
health, education and housing, and consumer protection. The methodology for addressing these issues, which can be of a legal-political nature,
may include research into the issues involved and dissemination of the
findings to public through television, radio, or the written word to enlighten the public's understanding and response to the issues; presentation
of these findings and proposing remedial action to legislative bodies and
government agencies on behalf of the public; and litigation in the courts
to enforce existing legislation which protects the public from government
inaction or special interest abuse. These efforts and methods may be
characterized as representating the "public interest."
The concept of public interest law, which has begun to take hold in
the United States under the leadership of Ralph Nader, has recently
created some interest in Latin America. 67 A Public Interest Law Center
has been proposed to be established in Bogota, Colombia, in the near
future. If this experimental project becomes established, it may provide a
valuable learning experience. The public interest law firm may provide
a vehicle for making a broader impact in law reform efforts that might
be possible through legal aid projects, and might complement the activities
of such projects. While such an organization would undoubtedly find it
difficult to operate successfully in many Latin American countries, it may
fare better in Colombia, one of only three countries in South America not
under military rule. As with legal education models, however, care must
be had not to impose the U.S. concept literally in Colombia or any other
country. In the U.S. public interest law centers have begun to take hold
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primarily because of the ability and charisma of one man, with uncanny
ability at using the public media for his forum. U.S. constitutional protections of free speech and a fairly sophisticated public have also been
factors in Nader's success. Those factors may not be present or may not
have the same importance in a Latin American or Caribbean context.
It is not certain what access to the public media such a center could
have in Colombia, and how much public response can be generated in
countries whose citizens are not as well educated as in the United States.
Would such response have any effect on government policy and administration? Is it possible to build a fairly solid constituency to support a
public law center? Can the center litigate issues in court, as well as in
other forums, and what opportunities are there for making a broad impact
with such litigation? Is the legislative process in Latin America or the
Caribbean as amenable as in the United States to consider presentations
of the public interest view in its deliberations, and will it respond to
public pressure for reform? Answers to these and many other questions
have not been forthcoming. A feasibility study presently underway in
Colombia may shed some light on these questions.
In addition to the ability and charisma of its leadership, access to the
media and other inherent needs, a public interest law center must enjoy
such legal protection that a government will not frustrate it by threat of
force or some other sanction. It is not certain how many Latin American
or Caribbean countries would permit a public interest law firm to function
today or in the near future, particularly if it got involved with sensitive
issues which spill over into the political arena. Certainly, it would be
difficult, if not impossible, for the public interest law firm to function
effectively in a country with military government.
The concept of the public interest law firm in a Latin American or
Caribbean context is certainly worthy of study. If found to be feasible in
a particular context, it might be capable of doing "law in action" research in numerous areas and to assure that such research would be
action-oriented, and not gather dust as is the case with many research
studies. To have some chance of success, the concept of a public interest
law firm must be an indigenous initiative, with sufficient moral commitment and resources for a sustained effort, and designed for the sociopolitical context in which it will strive to function. But feasibility studies
can go on for just so long. In the final analysis, it may be necessary to
take the plunge with an experimental pilot project in order to determine
whether the concept is feasible in Latin America and the Caribbean and
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the degree of its effectiveness. In all probability, even Mr. Nader himself
was not very certain when he started his movement that he would make
the impact he has made, in fact, on public opinion and government policy.
V.

CONCLUSIONS

In recent years there has been increasing interest in studying the
role of law in society, in law reform and in social reform through law.
The developing countries of Latin America and the Caribbean are increasingly resorting to "social engineering" through law to achieve social
change in their societies. This process and its effectiveness in causing
change is becoming a focus of research interest in law. It is becoming
recognized that the legal system is a part of political, social, and economic
development and that a better understanding of its role in society is
important to that development.
The problem of the poor's unequal access to the legal system presents
a serious obstacle to social change and development. Resources are needed
to overcome this inequality and to assure that every citizen will not only
have his "day in court," but also in the legislative forum and in the public
arena. Past foreign assistance to development has contributed to the increasing gap between the rich and the poor in developing countries. To
close this gap requires that the poor be assisted in obtaining the legalpolitical resources needed to assert themselves and obtain greater benefits
from development efforts than they have in the past.
Past assistance efforts to law reform projects in Latin America have
emphasized legal education reform and were concerned primarily with
developing the role of the lawyer and the legal systems in national economic development. The experience of that assistance has taught that law
reform efforts should consider the sociological, cultural, political and
economic context within which they are to function. The experience has
also revealed the risks involved in exporting foreign models as vehicles
for law reform in countries with a different legal system and culture.
Present trends in law reform activities suggest that there will be
opportunities in the future to assist in developing the role of law in social
change in Latin America and the Caribbean. Foreign assistance endeavors
to assist that development in the future should be more modest in prescribing remedies and setting goals, more willing to listen to indigenous
law reform proposals, and more dedicated to learning about the role of

ROLE OF LAW IN SOCIAL CHANGE

law in those societies. Above all, it should be recognized that law should
be made not only to serve man's economic needs, but to serve him in his
quest for justice.
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